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The intergovernmental tax immunity doctrine prohibits taxes that are imposed directly on one sovereign by another 
sovereign or that discriminate against a sovereign or those with whom it deals. 


The intergovernmental tax immunity doctrine prohibits taxes that are imposed directly on one sovereign by another sovereign! 


or that discriminate against a sovereign or those with whom it deals.” Thus, while a state cannot tax the federal government 
directly, it may tax private parties with whom the federal government does business, even though the financial burden falls on 
the federal government so long as the tax does not discriminate against the federal government or the parties with whom it does 


business.” The doctrine does not require that a state treat state and federal employees the same way but requires only that the 
state system of taxation be equal.* Privately held possessory interests in property owned by the federal government, state, and 


municipalities are subject to taxation.> 


The intergovernmental tax immunity doctrine concerns itself with, and is limited to, the relationship between the states and the 
federal government? and is based on the need to protect each sovereign's governmental operations from undue interference by 
the other.” The division of legislative power into respective spheres of federal and state legislative authority does not forbid 


state and federal authority to cooperate and thereby achieve legislative consequences in the field of taxation.® 
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The doctrine of intergovernmental tax immunity is a limitation on one sovereign's right to interfere with the functions of another 


by its power to tax and is only applicable in cases of overlapping sovereignty.” A state tax impermissibly discriminates against 
federal obligations when it imposes a greater burden on holders of federal property than it does on holders of similar state 
property. '0 The determination of whether a state tax discriminates against federal obligations requires examination of a state's 


whole tax structure. 


The mere acquisition of title by the federal government is not sufficient to prevent a state from exercising its taxing and police 


power in relationship to such acquired property, | In order to completely exclude the authority of a state under the Federal 
Constitution, it must appear that the state, by consent or cession, has transferred to the federal government that residuum of 


jurisdiction it would otherwise be free to exercise. 13 


Direct taxation of personal property by states against national banks has never been permitted. i 


Property of foreign nation. 


The power of the state to tax all property within its jurisdiction does not authorize a state to tax personal property within the 


state owned by a foreign nation. 13 


Power of territories. 


Power to tax is not present as an attribute of sovereignty of a territory of the United States but must come as a grant from 


Congress. 1o Where, however, appropriate authority has been conferred, a territory may be vested with full taxing power. 17 The 
only restrictions on the power of territories to levy taxes are those contained in the United States Constitution and congressional 


enactments, 18 and the implied restriction whereby property and instrumentalities of the United States are exempt from taxation 


by a state or territory. 13 


CUMULATIVE SUPPLEMENT 
Cases: 


A tax is imposed directly on states, as may implicate the Tenth Amendment doctrine of intergovernmental tax immunity, only 
when the levy falls on the states themselves, or on an agency or instrumentality so closely connected to the states that the 
agency or instrumentality cannot be viewed as separate from the states. U.S. Const. Amend. 10. State v. Rettig, 987 F.3d 518 
(5th Cir. 2021). 


[END OF SUPPLEMENT] 
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1 Kan.—Gauger v. State, 249 Kan. 86, 815 P.2d 501 (1991). 
2 U.S.—Carrollton-Farmers Branch Independent School Dist. v. F.D.I.C., 776 F. Supp. 1180 (N.D. Tex. 1991), 


aff'd, 970 F.2d 58, 76 Ed. Law Rep. 678 (5th Cir. 1992). 
Mo.—Harmon v. Director of Revenue, State of Mo., 894 S.W.2d 154 (Mo. 1995). 
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As to territorial limitations to the exercise of the taxing power, see § 17. 

La.—Shell Oil Co. v. Secretary, Revenue and Taxation, 683 So. 2d 1204 (La. 1996). 
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United Nations 

The "immunities necessary for fulfillment of its purposes," conferred on United Nations in territory of each 
member thereof by organization's charter, include immunity from taxation. 
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Wide discretion 

U.S.—Barcelo & Cia, S. en C., v. Buscaglia, 169 F.2d 82 (C.C.A. Ist Cir. 1948). 
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